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Reinvigorating Australian Federalism*
Dr Nicholas Aroney**

I
Many people think that Australian federalism is in a state of
near-terminal decline.1 Progressively since 1901, it is said,
Australian federalism has seen the power and influence
of the Commonwealth grow ever larger, while the power
and influence of the States has progressively diminished.
The Commonwealth has used its constitutional powers to
the full, always finding ever more ingenious ways to enter
into more and more fields of government regulation. And
especially since the fateful Engineers Case of 1920,2 the
High Court of Australia has generally approved of these
devices.3
Financially, the Commonwealth has managed to
monopolise all of the major sources of taxation revenue.
In the early years, it was customs and excise duties — taxes
which the States voluntarily abandoned,4 but subject to
the provision that the surplus excise and customs revenues
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of the Commonwealth would be reimbursed to the States.5 However the Commonwealth
quickly and very easily avoided this by ensuring that there was no surplus revenue to be
distributed.6 Furthermore, during the Second World War, the Commonwealth took over
income tax entirely, and the High Court approved of the scheme.7 Since then the States
have been unwilling to wrest it back, fearful that the pursuit of a new tax would be political
suicide.8 Although thereafter the States found an important and growing source of revenue
in the form of business franchise fees, in 1997 the High Court altered its approach to
assessing their validity, holding that most such fees amount to excise duties and are therefore
unconstitutional.9 As a result of these developments, the Commonwealth has come to
dominate the States financially. Having made them dependent on its funding, they are now
‘tethered to its chariot wheels’, as Alfred Deakin foresaw.10 The Commonwealth has made
full use of its power to make special grants to the States on the conditions that it thinks fit11
— turning a provision in the Constitution intended only for emergencies into a device for
institutionalised supervision, regulation and control.12
As far as its legislative powers are concerned, the Commonwealth has managed to
convince the High Court that its powers, though intended to be specific and limited and read
in the context of the federal objectives of the Constitution as a whole,13 ought rather to be read
as widely as the language used could possibly embrace, enabling the Commonwealth —
a)

through the taxation power14 — not only to generate revenue, but also to create
a complex set of financial inducements which enable it to affect many policy
areas supposedly reserved to the States;15

b)

through the external affairs power16 — to implement the terms of any
international treaty, even if the topic addressed by the treaty was meant to be a
preserve of the States;17
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through the corporations power18 — effectively to take over the regulation of
industrial relations and, by implication, to regulate any activity at all that a
constitutional corporation might engage in;19 and

d) through the defence power20 — to adjust prices, control markets, and regulate
all manner of things — provided that Australia is at war and the regulation has
a relationship to the war effort.21

Through mechanisms such as these — primarily financial and legislative — the
Commonwealth now has an active and often directive role in fields never contemplated by
the founding generation: in health and hospitals; in schools and education; in universities,
vocational training and child care; in infrastructure of all kinds, including roads, rail
and transport; in sport, recreation and the arts; not to mention human rights and antidiscrimination. Indeed, the Prime Minister recently announced an intention to seize greater
control over urban planning by denying infrastructure funding to states and local councils
that will not agree to improve public transport and ban haphazard housing development 22 —
noting that what is meant by ‘improvement’ and ‘haphazard’ will be something determined
by the Commonwealth.
In 1901, John Quick and Robert Garran, in their magisterial Annotated Constitution of
the Australian Commonwealth, set out a list of the powers that, under the Constitution, had
been reserved to the States.23 Since then successive Prime Ministers have railed against this,
and have on numerous occasions unsuccessfully sought the people’s approval of constitutional
amendments expanding the Commonwealth’s powers over corporations, industrial relations,
trade practices, human rights, and so on.24 But they needn’t have bothered. There has been
no need for any constitutional amendment. Looking at the Quick and Garran list today, it
is difficult to find a single field that is not now regulated in some way, often substantially, by
the Commonwealth. The academic consensus is — whether approving of this trend or not
— that the Commonwealth’s regulatory reach has only gotten wider and deeper as time has
gone by.25 The exceptions that prove the rule — such as the High Court’s recent decision in
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the Pape case,26 the Incorporation case27 and Melbourne Corporation v Commonwealth and its
progeny28 — have been just that: exceptions to the general rule.
Australia is now among the very most centralised federations in the world — more
centralised certainly than the United States, Canada, Germany and Switzerland.29 Many
of our political leaders — past and present — would embrace and extend that trend. A long
line of Labor Prime Ministers, including Andrew Fisher, John Curtin, Ben Chifley, Gough
Whitlam, Bob Hawke and Paul Keating come readily to mind. The general reputation
of John Howard is that he too, against the Liberal tradition some would say, contributed
significantly to the centralising trend.30 And many of today’s political leaders are calling
for further centralisation. Some of them, like Tony Abbott, go so far as to propose that
the Commonwealth should have the legislative power to overrule the States on any issue
whatsoever.31 Others, however, say that they are opposed to outright centralisation, and that
they are committed to finding ways of reinvigorating our federal system. The Council for
the Australian Federation — a body consisting of the Premiers of the States and the Chief
Ministers of the Territories — was formed in 2006 specifically for the purpose of defending
and reforming the federal system.32 Indeed, the current Prime Minister came to power with
promises to fix the federal system, to clarify the responsibilities of the Commonwealth and the
States, to tackle duplication and overlap, and to bring the blame game to an end.33 Numerous
business leaders, academics and senior bureaucrats, are also calling for federalism reform — at
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venues such as the 2020 Summit, at numerous conferences, and through various academic
institutes and think-tanks.34
What has caused all of this centralisation? For some, like Glen Withers and Anne
Twomey, it has been ‘constitutional amendment by stealth’ and a system of ‘opportunistic
federalism’, by which the Commonwealth has progressively expanded the field of its
operations, piece by piece.35 John Wanna has similarly referred to ‘the opportunistic character
of federal politicking, ... constructing band-aids, [involving] tortuous negotiations, fed by
disingenuous inducements and mutual backsliding’ — all in a context in which ‘[r]hetoric
about collaboration and cooperation [is] interpreted as code for centralisation or partisan
agendas’.36 Others however, caution that much (although not all) of the centralisation has
been driven by factors quite external to politics and political manoeuvring. Andrew Podger,
for example, names things like:
(a) increased mobility — both real and virtual — leading people to identify
with their national and supranational communities rather than their states or
localities;
(b) national and supra-national business operations that demand greater regulatory
harmony;
(c) increasing awareness of the things that connect us globally, such as climate and
environmental issues, as well as increased access to information and education,
transport and communications; and
(d) the raising of expectations through knowledge of what might be available
elsewhere, for example, in health, technology and community services.37

Political scientists Robyn Hollander and Haig Patapan have argued that Australian
politics has been shaped by an underlying pragmatism — a pragmatism in which policy
problems have been addressed, not in terms of any overarching theory of federalism, but rather
through pragmatic compromises geared to respond to the practical exigencies of the moment.
‘[W]ithout a theoretical compass’, they continue, ‘prevailing powerful winds have directed the
course of federalism’; and, given ‘the judicial preference for greater central influence’, pragmatic
federalism in Australia has in practice meant ‘centralised federalism’.38 Thus, whether we
like it or not, even the political scientists tell us that the High Court’s interpretation of the
Constitution has been one of the key institutional forces for centralism in Australia. The
High Court has long been committed to an approach to constitutional interpretation that has

34
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favoured the expansion of Commonwealth power. In response, we can argue all we want that
the Court ought to take into consideration the ‘federal balance’ between the Commonwealth
and the States.39 But, as we saw in the Work Choices case, such arguments are likely to prevail
with only a minority of justices, at best.
What is the prospect, then, of a reinvigoration of Australian federalism? What hope
is there for a revitalisation of the States? There is a widespread consensus that at least some
reform is necessary. As Professor Cheryl Saunders recently observed: ‘it is urgent, in the
interests of democracy as well as federalism, to restore capacity, self-respect and self-reliance
[to] the Australian States’.40 But what kinds of reforms are likely to achieve a reinvigoration
of this kind?

II
The specific reform proposals have been diverse. Moderate reform proposals have involved
suggestions of a reallocation of powers and responsibilities between the Commonwealth and
the States,41 improvements in the methods and structures of intergovernmental co-operation,42
and the readjustment of Commonwealth-State financial relations.43 More ‘radical’ reform
proposals have included restructuring the Senate,44 and the abolition of the states altogether,
and their replacement by ‘regions.’45
While there is a strong case to be made for some of the more moderate reforms that
have been mentioned, what I want to suggest is that almost all of the reform proposals have
been overwhelmingly governmental in orientation. A certain pragmatic ‘governmentality’
has dominated the way we have thought about federalism reform, and intergovernmental
relations and federal finances have accordingly taken centre stage. Now it is true that recent
changes to the way in which Council of Australian Governments (COAG) operates seem to
be a step in the right direction. These changes have involved an apparently more consensual
and structured approach to agenda setting and decision-making between the Commonwealth
and the States — in contrast to the outright Commonwealth domination of previous times.
Moreover, in the critical realm of intergovernmental finance a new Intergovernmental
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Agreement on Federal Financial Relations has been reached which is intended:
a)

to provide greater certainty for the States about the provision of Commonwealth
funding;

b)

to simplify and streamline the overly complex system of Specific Purpose
Payments (SSPs);

c)

to introduce a series of ‘National Partnerships’ to provide funding in areas of
joint responsibility for specific projects; and

d) to tie state funding to clearer performance criteria that are
(i) outcomes oriented and
(ii) assessed by a body that is independent of both levels of government —
the newly-created COAG Reform Council.46

As the Chair of the COAG Reform Council explained in a recent speech,47 the underlying
problems intended to be addressed are the blurring of roles and responsibilities, and the
resulting duplication and overlap between the Commonwealth and the States — complexities
that both increase the costs of providing government services and undermine government
accountability. The new financial framework, he further explained, aims to improve the
accountability of all levels of government, enabling the community to know which level of
government is responsible for the delivery of each particular service, whether it be in health,
education, infrastructure, and so on.48 But as his speech also helps to make clear, the basic
financial context of the new arrangements remains essentially the same, on two counts. First,
the Commonwealth continues to provide the States with the vast preponderance of their
revenues. Second, it is the States in particular that are primarily made accountable for their
administration of these funds — accountable ostensibly to the voters, yes, but in substance
and in practice, to the Commonwealth. Thus, the underlying context of the new scheme is
that it will continue to be the Commonwealth that will be assessing the performance of the
States and it will be the Commonwealth that will be allocating funds in the future based
on its assessment of State performance — something that is made explicit in relation to the
National Partnerships, but always lurking in the background in relation to the SSPs. In other
words, the States are yet again being made accountable to the Commonwealth; the idea that
they should be made accountable to the voters of each State is largely lost sight of. Or, to put
it technically, the vertical fiscal imbalance between the Commonwealth and the States is not
being addressed, and so the lines of public accountability — accountability to the people —
remain confused and distorted. Accordingly, there is an underlying governmentality in the
recent reforms — reforms that are meant to improve accountability, but which in substance
make the States primarily responsible to the Commonwealth, not to the people. As Professor
Kenneth Wiltshire has put it, the new system will continue to cajole the States into seeing
46
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their ‘main stakeholder’ as the Commonwealth ‘rather than the citizens and clients they are
meant to serve’.49 Or as Anne Twomey has put it: the ‘Commonwealth will retain control of
the public purse while the States remain the beggars of the Federation’.50
In this connection, it is worth recalling, as Cheryl Saunders has pointed out, that
intergovernmental arrangements by their very nature ‘detract significantly from the openness
of Australian government’ and ‘contribute [significantly] to the weakness of Australia[’s]
Parliaments’.51 Such arrangements are negotiated by governments and are therefore
dominated by the interests of those governments, recalling to mind the predicament of the
European Union, a system beset by criticisms that it is too governmental, too ministerial, too
bureaucratic and too remote from the people.52 But the ‘democratic deficit’ that besets Europe
is fast becoming the problem of Australia too.
Unlike the EU, however, we in Australia can at least point to constitutional fundamentals
that are profoundly democratic. The Australian Constitution was enacted into law only after
it was first drafted by delegates at directly elected conventions held in the 1890s, and then
approved by the voters in referendums held in each colony. And the Constitution that emerged
from this process itself provides for a system in which both the Commonwealth and the States
are separately and directly responsible to the voters through the electoral system. The EU
cannot boast of such foundations. Witness the debacle of the European Constitution and
more recently the Lisbon Treaty — approved by the governments of the Member States but
all too often rejected by the voters. By contrast, the Australian Constitution has profoundly
democratic foundations — and what I want to suggest is that the revitalisation of our federal
system should begin, fundamentally, with a certain kind of democratic revitalisation at a state
level.
But before I come to that, I need first to observe that this ‘governmentality’ — this
pre-occupation with the needs and resources of government — is equally apparent at a state
level. The Queensland Premier is to be commended for the speech she gave last year in which
she delivered a ‘spirited’ defence of federalism as an appropriate system of government for
Australia going into the twenty-first century.53 She rightly drew attention to the suitability of
federalism in Australia, given its vast territory and sparse population, as well as the benefits of
federalism in dividing power, in facilitating healthy competition and in enabling governments
to be responsive to the diverse needs and aspirations of particular regions and communities.
However, as the Premier candidly acknowledged, the record of successive Queensland
governments does not entirely live up to these ideals. In particular, there is one specific area
in which the State Government has tended to exacerbate the problematic governmentality to
which reference has been made. The example I have in mind concerns recent changes to the
Constitution of Queensland.
Over the last two decades or so, the Queensland Parliament, together with the Legal,
Constitutional and Administrative Review Committee of the Queensland Parliament
49
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(LCARC), has engaged in a long and detailed process of constitutional reform. This reform
process culminated in the enactment of the Constitution of Queensland in 2001. Right now,
moreover, the Parliament is considering a bill introduced by the Premier that will insert a new
preamble into the Constitution. The proposed preamble states:
The people of Queensland, free and equal citizens of Australia —
a)

intend through this Constitution to foster the peace, welfare and good
government of Queensland; and

b)

adopt the principle of the sovereignty of the people, under the rule of law, and
the system of representative and responsible government, prescribed by this
Constitution; and

c)

honour the Aboriginal peoples and Torres Strait Islander peoples, the First
Australians, whose lands, winds and waters we all now share; and pay tribute
to their unique values, and their ancient and enduring cultures, which deepen
and enrich the life of our community; and

d) determine to protect our unique environment; and
e)

acknowledge the achievements of our forebears, coming from many
backgrounds, who together faced and overcame adversity and injustice, and
whose efforts bequeathed to us, and future generations, a realistic opportunity
to strive for social harmony; and

f)

resolve, in this, the 150th anniversary year of the establishment of Queensland,
to nurture our inheritance, and build a society based on democracy, freedom
and peace.54

So we have a newly proposed preamble to the Constitution that purports to speak in the
name of the people. But there is reason to wonder: how many members of the general public
are aware of this and actively participating in the debate? It is true that the proposal has been
made public, and submissions have been received from many interested individuals and groups
on the issue.55 And yet, the proposal is to insert a new preamble into the State Constitution by
simple enactment, speaking in the name of the people without being approved by the voters
in a referendum. Is this yet another example of the kind of governmentality that has all too
often dominated thinking about constitutional reform in Australia?
Nine years ago, the Queensland Government commissioned an inquiry into the
reform of the State Constitution, chaired by Emeritus Professor Colin Hughes. In the
Commission’s Report it was recommended not only that a new preamble be inserted and
that the Queensland Constitution be consolidated and modernised in its language, but also
that the entire document be submitted to the people of Queensland in a referendum for their
approval, and that special procedures be stipulated for the amendment of the Constitution
in the future — including a referendum for the most important parts of the document.56
However, the Government chose not to accept this particular recommendation, choosing

54
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rather to introduce into the Parliament a modernised and consolidated Constitution that was
not first submitted to the people for their approval and which could be changed in the future
by a simple majority vote in the Parliament — a Parliament which, in the absence of an upper
house, the Government controls.57
Why was this decision taken? Several reasons were given, some of them concerning
‘technical’ problems and uncertainties about entrenching the Constitution under section 6
of the Australia Acts — difficulties that I have elsewhere argued are no problems at all.58 The
most remarkable reason given by the Government, however, was that it did not want to make
the State Constitution a document that can only be altered by some special procedure such
as a referendum because this ‘would prevent a government from moving quickly to make
machinery-of-government amendments if required’.59
What are we to make of this response? In the first place, it is a real cause for concern that,
without any hint of embarrassment, the Government referred to itself — the Government —
as needing to make these ‘machinery-of-government amendments’, overlooking the fact that
it is the Parliament, not the Government, that has the legitimate power to make alterations
to the Constitution.60 Further, the concern of the Government that entrenchment of the
Constitution would prevent ‘machinery-of-government amendments’ elides the very reason
why constitutional provisions are entrenched — namely, in order to ensure that governments
cannot move quickly to make what are presented as merely ‘machinery-of-government’ changes
but which actually alter the fundamental balances and limitations of power preserved by the
Constitution. Indeed, just this sort of thing arguably occurred in 2005 when the Government
introduced into Parliament a suite of further proposed changes to the Constitution which
somewhat ambiguously reconfigured the powers of the Premier in a manner that raised
widespread concerns.61 But a profound governmentality continues to shape the Government’s
approach to the Constitution — the same kind of governmentality which, I have said, has
tended to shape the kinds of reforms that have been made to our federal system as whole.
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III
Now, it is precisely here that a step towards a decisive reform of both our State and federal
constitutional systems could be made. The reform that I have in mind harks back to the
founding generation — to the framers of the Australian Constitution and to the vision of
federalism that they embraced. The statesmen of that era had a vision of Australian federalism
that was much more principled than is generally realised. The founders intended to create a
Constitution appropriate for what they called a ‘federal commonwealth’,62 by which they
meant a national political community itself constituted by a collection of self-governing
political communities at a state level. Their aim was to design a Constitution that would
enable the diverse peoples of Australia to participate in their own local self-government. This
meant that the people of each State should be able to govern themselves in relation to matters
that concerned them — without undue interference from the Commonwealth; and also that
the people of the entire nation should be free to govern themselves without undue interference
from Britain. This shared commitment to the idea of a federal commonwealth and to local
self-government had a tremendously important influence on the entire Constitution, from its
overarching structures to many of its most minute details. It determined the way in which
the Constitution came into being, especially that it was first approved by the peoples of
each colony before being submitted to the British Parliament.63 It shaped the representative
institutions of the Commonwealth Parliament — in particular the insistence that the people
of each State should be equally represented in the Senate and that the Senate should have
near-equal power to the House of Representatives.64 It also implied that only specific and
limited powers would be conferred upon the Commonwealth, with the States, as the very
presuppositions and building blocks of the federation, continuing to exercise the powers of
local self-government that they had exercised beforehand — except on those limited topics in
respect of which it was agreed that the Commonwealth ought to have primary responsibility.65
Finally, the framers’ shared commitment to the creation of a federal commonwealth led
them to insist that the Constitution could only be amended after first being approved by the
voters in a referendum in which any proposed change must be agreed to by a majority in the
nation as whole as well as by a majority of states.66 In these general ways, as well as in many
of the nuances of the system, the founders drafted a Constitution appropriate to a federal
Commonwealth.
However, with all due respect, the High Court of Australia has, over the course of
its institutional life, largely lost sight of this vision and generally failed to interpret the
Constitution in the light of this fundamental idea. By common assent, the decisive case
which led to this way of thinking was the Engineers Case in 1920.67 Justice Isaac Isaacs,
who was one of the framers of the Constitution, but who was consistently outvoted on all
of the big federalism issues at the conventions of the 1890s, was the prime author of the
Engineers’ joint judgment, and he proposed in that case two very fundamental things about
the Constitution that directly contradicted this idea of a federal Commonwealth. Firstly, he
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proposed that the Constitution is best understood, not as a compact or agreement among the
States as constituent political communities, but rather as a statute of the Imperial Parliament.
Secondly, he said that if the Constitution did derive its political legitimacy from ‘the people’
it was the people of the entire nation, and not the peoples of the several states, to whom the
legitimacy of the Constitution ought to be traced.
This general conception of the Constitution’s nature has largely dominated the High
Court’s interpretation of the document ever since. Legally, the Constitution is interpreted as
a British statute. Politically, it is interpreted as deriving its legitimacy from the people of the
nation as a whole. Both conceptions have served to reinforce the High Court’s preference for
interpreting the Commonwealth’s powers as widely as the language used can possibly sustain,
without any substantial concern about the amount of power left to the States. And this general
approach to the nature of the Constitution as a document and the method of its interpretation
has not seriously been challenged since 1920 — except in one very important respect. In
1992, the High Court took the unprecedented step of finding that the Constitution contains
an implied freedom of political communication.68 Rather than interpret the Constitution as a
British statute which embodies primarily British ideas of government, the Court in these cases
read the Constitution as founded upon the consent of the Australian people, and therefore
as a document which, like the US Constitution, is concerned with preserving the rights and
liberties of individual citizens. In so doing, the Court opened up a fissure between two ideas
that Isaacs had put together: the Constitution as a British statute and the Constitution as a
popular document.
In this context, however, a very interesting question arises: given that the federal
Constitution was adopted in referenda held in each of the constituent colonies, what would
be the consequence if the State Constitutions were themselves adopted by their respective
peoples in popular referenda? If the State of Queensland — or any other State (and especially
if all the States were to follow suit) — if the States were to amend their Constitutions so that
they were approved by the people of each State, what would this imply for how we understand
the federal system as a whole? For too long, the system has been understood in governmental
terms; and if there is a popular basis for the system, it is thought to lie in the Australian
people as a whole, and not in the several peoples of the states. But what if the peoples of the
states were to take action to make their state Constitutions just as a ‘popular’ and just as a
‘democratically legitimate’ as the Australian Constitution? Would this, over time, give the
High Court reason to reconsider its approach to the interpretation of the Commonwealth
Constitution — as a federal document, not only founded upon the consent of the peoples
of the several States, but operating in the context of several State Constitutions, themselves
approved in popular referenda held in each State?
Certainly, the Constitutional Review Commission chaired by Professor Hughes
observed that a State Constitution approved by the people of the State could help to ensure,
with the abdication of the sovereignty of the British Parliament over Australia,69 that the
Commonwealth does not simply take its place. If the State Constitutions were to be adopted
by referendum, I want to suggest, it could eventually lead to a long overdue recalibration of
the relationship between the Commonwealth and the States in which the legitimacy of the
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State Constitutions, no less than the Constitution of the Commonwealth, is conceived to rest
on the consent of the peoples of the several States. Such a conception would have the potential
to replace the idea, basic to Engineers’ centralism, that the Constitution is to be interpreted
as a statute of the British Parliament — substituting for this the idea that the Constitution
derives its legitimacy, not simply from the people of Australia as a whole, but from the peoples
of the States, standing behind their respective state Constitutions.
The implications of such a step are of course difficult to predict with certainty. But at the
least we can be sure that to take such a step would to be recover the vision of the founders
of the federation. For not only did they provide for the Commonwealth Constitution to be
ratified by the voters of each of the constituent States, but the prime leader among them, Sir
Samuel Griffith, was a declared supporter of the idea that the State Constitutions should
similarly be adopted and approved by the people of each State — that is, rather than be
seen as documents that derive their authority solely from British sources.70 Re-establishing
the State Constitutions on genuinely popular grounds in this way would not be guaranteed
to alter the High Court’s approach to constitutional interpretation, but it would certainly
provide some fundamentally persuasive grounds for doing so. In particular, it would reinforce
the framers’ intention to create a Constitution appropriate to a federal commonwealth, one
that would enable the people of Australia to govern themselves at a national level in a manner
substantially independent of the British government, while preserving the capacity of the
people of each State to continue to engage in their own self-government in respect of their
own domestic affairs.
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